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o ADVERSE ACTION APPEAL -
& IN THE MATTER OF: CASE NO. 09-AA27TS e

7| JAMES IRTARTE, G

% ' Emplayee, DECISION AND JUDGMENT
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10 DEPARTMENT OF PUBLIC
WORKS, -

Management.

This cate came before the Civil Service Commission al its regalarly scheduled meeting
on May 8, 2014, a1 5:45 pum., ot 113 office located 1n Sinajana, Guan.

Jumes Iiarte (“Employes™) was not present.  EBEmployee’s lay representative, David

16 - , . . )
O Bebauta, from Guam Federation of Teachers, was present al the motion hewvtog. Present for
§

Management was Director Carl Domingoez. Donna Lawrence, sq., from the Afterpey General’s

(izice, was present and represented Management,

ISSUE

i
i
a} Did Mansgement mest s burden of proof such that s Motion to Dismiss
2]
Emplovee’s Adverse Action Appeal for Failure to Prosecnte should be granted?
3

b; Should Employee's Lay Representative’s Motion o Withdraw As Reprosentative he

I

Cranted?




671-£47- 1867

T

T
P

)
Y]

25

Hndsadtam. 01 -05«2015

HE
HOLDING

After considering the motion documents submitted, Employee’s failure (o appear at the

hearing, the lack of a filed Response by Employee or his representative 1o Management’s Motion

1o Dismiss Adverse Action Appeal, and the arguments by the parties and the respactive motions

filed, the CSC grants Management’s Motion 1o Dismiss the Adverse Acton appeal with

orejudice by a vote of 6-0, and also grants GF1"s Motion to Withdraw As Representative by a

| vete of -0,

The Commission alse discossed that it previousiy heard the case of Anthony Tenorio v,
DPW (09-AA265) and James Toves v DPW [09-AA298) on Mayv 1, 2014, and that these bug
drivers’ appeals and hearings concern the samw cireumstances. CSC rules o dismiss the adverse
act:cn appeals of these two cases for failure to prosecute at the motion hearing on May 1, 2014,
hased on the same facts anc circumstances as set forth in this case.

1.
BACKGROUND

Managernent filed its Motion to Disiiss the BEmploves’s Adverse Action Appeal for
Failure to Prosecute on or about April 7, 2014, Ewmwloyee’s [ay representative, GET, was served
with the Motizn (0 Dismiss the adverse action appeal.  Neither Empleyee nor bis lay
representative filed a response to the Motion to Dismiss his appeal at any time.

Employee failed to appear at the hearing despite being provided notice of the hearing by
his fay represcatative. Employec’s appeal was filed m 2009, and Employee has failed io
prosecute his adverse action appeal. As indicated 1o Management's Motion (0 Dismiss,
Employes was suspended for three (3) days, cffective June 30, 2009, as a result of his conduct on
May 7, 2009. Employee appealed his suspension on July 17, 2009, He subsequently resigned

from DPW effective March 4, 2011,
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Employes’s fay representative filed a jomnt Motion to Withdraw a8 Representative for

Emplovee, along with three other employecs in CSC AN appeal Nog: AA2SS, AAL0S, and

AAZYS on April 1, 2014, All emplovees wers involved in the same ajleged misconduct that

| oceurred on May 7, 2009

GFT’s representative incicated that all Emplovees in those cases, inciuding Employee in

| this case, have failed Lo communicate with him despite attempts to contact the Fmployees via

certified mail as recently as Janvary 2014, As part of its motion, GFT attached the letters to this
Employee as well a5 the certifled mail receipt.

Iv.
JURISBICTION

The jurisdiction of the Civil Service Commission is besed wpon the Qeganic Act of

Guam, 4 GUCA. Section § 4401 et, seq. and the personnel rules and regulations.

V.
CONCLIISION

By a veie of 6-0, the Commission {inds thar Management met its burden of prood relating
to its Motun to Dismiss Employee’s Adverse Action appeal with prejudice. GFI's Moties o

Withdraw is alse granted by @ vote of 6-0

IT 1S 50 ORDERED THIS 3 DAY OF b{@ﬂ""’* 2015,
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